In The 


Supreme Court of Mayflower 


No. 24-03 
JERRY’S FLOWER BARN, ET AL, 


Petitioners, 


STATE OF MAYFLOWER, 


Respondent. 


On Application for Stay 


Before TURNTABLE, Chief Justice, TOTORO, DAVID, STICKZA, 
GIORDANO, CABOT, XIQAQ, and KHALED, Associate Justices. 


The application for stay presented to the Court is granted, and 
the District Court’s October 15, 2024 order granting a permanent 
injunction is stayed, except as to the provision requiring that Peti- 
tioners comply with applicable business registration and require- 
ments, pending the disposition of this appeal. This stay shall termi- 
nate upon the sending down of the judgement of this Court. 


JUSTICE TOTORO, with whom THE CHIEF JUSTICE, JUSTICE Da- 
VID, JUSTICE CABOT, and JUSTICE XIQAQ join, concurring in the 
grant of stay. 


I join the Court’s decision to grant a stay in this case because I 
believe such relief to be warranted. However, I write separately to 
clarify the tests that this Court ought to diligently apply in future 
emergency docket litigation. I likewise implore future advocates be- 
fore this Court to clearly and precisely demonstrate how their case 
satisfies the requirements set forth below. 


No. 24-03 Z 


I 


Emergency relief before this Court comes in two distinct forms: 
injunctions pending appeal and stays pending appeal. The former 
“directs the conduct of a party” while the appeals process unfolds. 
Nken v. Holder, 556 U.S. 418, 428 (2009). For example, a petitioner 
might ask this Court to prevent the State of Mayflower from enforc- 
ing a new law while we consider its legality. A stay, however, “‘oper- 
ates upon the judicial proceeding itself.” Jd. “It does so either by 
halting or postponing some portion of the proceeding, or by tempo- 
rarily divesting an order of enforceability.” Jd. There is certainly 
overlap between what these two sources of relief accomplish: both 
pause some action before its legality can be conclusively determined. 
The difference, however, is that “‘a stay achieves this result by tem- 
porarily suspending the source of authority to act — the order or 
judgment in question — not by directing an actor's conduct.” Vken, 
556 U.S. at 428-9. 


The distinction between a stay and an injunction may, to many, 
seem academic. However, in litigation before this Court, it is essen- 
tial. When considering whether emergency relief is warranted, this 
Court considers different factors depending on the type of relief re- 
quested. Successful applications for stay must begin by identifying 
the appropriate test. 


When a petitioner seeks to stay a lower court’s ruling pending 
the filing of a petition for a writ of certiorari, he must demonstrative 
that: (1) a reasonable probability that four justices will consider the 
issue sufficiently meritorious to grant certiorari; (2) a fair prospect 
that a majority of the Court will vote to reverse the judgment below; 
and (3) a likelihood that irreparable harm will result from the denial 
of a stay. See, e.g., Times-Picayune Publishing Corp. v. Schulingkamp, 
419 U.S. 1301, 1305 (1974) (Powell, J., in chambers); Hollingsworth v. 
Perry, 558 U.S. 183, 190 (2010) (per curiam). In close cases, the issu- 
ing justice or Court should consider the balance of equities and 
weigh the relative harms to both parties. Jd., see also Lucas v. Town- 
send, 486 U.S. 1301, 1304 (1988) (Kennedy, J., in chambers); Rostker 
v. Goldberg, 448 U.S. 1306, 1308 (1980) (Brennan, J., in chambers). 
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A petitioner seeking an injunction pending appeal must instead 
make four showings: (1) that he is likely to succeed on the merits; (2) 
that he is likely to suffer irreparable harm; (3) that the balance of eq- 
uities tips in his favor; and (4) that an injunction is in the public in- 
terest. Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7, 
20 (2008). Such a request, however, “‘demands a significantly 
higher justification’ than a request for a stay.’” Respect Maine PAC ». 
McKee, 562 U.S. 996, 996 (2010) (quoting Ohio Citizens for Responsi- 
ble Energy, Inc. v. Nuclear Regulatory Commission, 479 U.S. 1312, 1313 
(1986) (Scalia, J., in chambers)). Increased scrutiny is demanded be- 
cause, “unlike a stay, an injunction ‘does not simply suspend judicial 
alteration of the status quo but grants judicial intervention that has 
been withheld by lower courts.’” Jd. (quoting Ohio Citizens for Re- 
sponsible Energy, Inc., 479 U.S. at 1313). Thus, this Court must be 
cautious of granting injunctive relief at the appellate level when the 
answer to the dispute at hand is not indisputably clear. 


II 


The present application requests that we stay the decision of the 
lower court; it does not ask us to impose an injunction previously 
withheld. Although Petitioners failed to specifically articulate why 
they should prevail under our three-factor test for stays of judicial 
decisions pending appeal, I nonetheless conclude that they have suc- 
cessfully demonstrated, in their petition for certiorari, that: (1) a rea- 
sonable probability that four justices will consider the issue suffi- 
ciently meritorious to grant certiorari; (2) a fair prospect that a ma- 
jority of the Court will vote to reverse the judgment below; and (3) a 
likelihood that irreparable harm will result from the denial of a stay. 
Hollingsworth, 558 U.S. at 190. I would, however, caution future liti- 
gants that a more explicit demonstration of these factors will not only 
be expected but required. 


Because I believe our traditional three-factor test for stays of ju- 
dicial decisions has been satisfied, I concur in the grant of stay. 


